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ORD 22-XX 1 
 2 

TOWN OF CUMBERLAND 3 
 4 

An ordinance:  AMENDING THE ORDINANCE RELATIVE TO 5 
INCLUSIONARY ZONING 6 

Note: highlighted text refers to other sections within this ordinance. These are placeholders to ensure 7 
that references are accurately cited after revisions to this ordinance.  8 
 9 
§ 15-12. Inclusionary zoning. [Ord. No. 08-31, 10-7-2009] 10 
 11 
(a) Findings.    12 
 13 

(1) The Town of Cumberland developed a comprehensive housing strategy as part of its 14 
Comprehensive Plan that addresses the housing needs of different populations including, 15 
but not limited to, our workforce and young families, older citizens, students attending 16 
institutions of higher education, low and very low-income individuals and families, and 17 
vulnerable populations including, but not limited to, people with disabilities and 18 
homeless individuals and families.  19 

 20 
(2) Efforts and programs to increase the production of housing must be sensitive to the 21 

distinctive characteristics of neighborhoods and villages and the need to manage growth 22 
and to pace and phase development, especially in high growth areas.  23 

 24 
(3) Cumberland is committed to removing barriers to housing development and updating and 25 

maintaining regulations to facilitate the construction, rehabilitation of properties and 26 
retrofitting of buildings for use as safe affordable housing.  27 

 28 
(4) Innovative community planning tools, including, but not limited to, density bonuses and 29 

inclusionary zoning, are needed to offset escalating land costs and project financing costs. 30 
These costs contribute to the overall cost of housing and tend to restrict the development 31 
and preservation of housing affordable to very low income, low income and moderate-32 
income households. 33 

 34 
(5) The gap between the annual increase in personal income and the annual increase in the 35 

median sales price of a single-family home is growing. Therefore, the Town must look 36 
for opportunities to allow for a diversity of housing types that can produce more compact 37 
development patterns.  These housing types will provide more rental housing options to 38 
individuals and families, especially those who are unable to afford homeownership of a 39 
single-family home.   40 

 41 
(b) Purpose. The purpose of this section, inclusionary zoning, is to:  42 

 43 
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(1) Promote affordable housing production in the Town in accordance with the goals and 44 
policies of the Cumberland Comprehensive Plan's Housing Element and the Affordable 45 
Housing Production Plan;  46 

 47 
(2)  Encourage the development and availability of housing that qualifies as low- and 48 

moderate-income (LMI) housing as defined by R.I.G.L. 1956, § [ch.] 45-53, the Rhode 49 
Island Low and Moderate Income Act, and the Rhode Island Comprehensive Housing 50 
Production and Rehabilitation Act of 2004, R.I.G.L § 45-128-8.1, as amended;  51 

 52 
(3)  Promote mixed-income household occupancy in new subdivisions and land development 53 

projects throughout the Town;  54 
 55 
(4)   Encourage and perpetuate the historic diversity of the community through the 56 

development of housing for all populations within the Town, including, but not limited to, 57 
housing for the resident workforce and housing for special needs populations.  58 

 59 
(5)  Allow landowners and/or developers a reasonable return on their investment through the 60 

provisions of density bonuses to write down land and infrastructure development costs as 61 
part of a municipal subsidy program for the construction and/or rehabilitation of affordable 62 
housing units.  63 

 64 
(c) Applicability.  65 

 66 
(1) The inclusionary zoning requirements found in this Section 15-12 of the Zoning Ordinance 67 

shall apply to any subdivision or land development project that would yield five (5) or 68 
more units of housing.   69 
 70 

(2) Applicants may acknowledge the applicability of the inclusionary zoning requirements 71 
through a letter delivered to the Planning Board during the pre-application phase of review.  72 
Where an applicant wishes to demonstrate that a parcel is not subject to the requirements of 73 
this ordinance contrary to the opinion of the Planning Board, a site plan shall be submitted 74 
to the Planning Board with all of the requirements on the Master Plan and Preliminary Plan 75 
Checklists to demonstrate that the yield is lower than five (5) units. 76 
 77 

(3) When a subdivision or land development project that creates fewer than five (5) additional 78 
dwelling units is approved on a portion of a parcel of land, leaving another portion of the 79 
same parcel undeveloped, the portion left undeveloped shall not be subdivided or 80 
developed for residential use or mixed use within fifteen (15) years of final approval of the 81 
first development unless the undeveloped portion is subject to the inclusionary 82 
requirements of this section. The number of inclusionary units required in the later 83 
development shall be calculated as if the earlier development were part of it. 84 

 85 
(d) Set-aside.  86 

 87 
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The parcel or site density permitted under these inclusionary provisions shall be calculated by 88 
first determining the number of lots (or dwelling units) that could reasonably be expected to 89 
be developed upon the site under a yield plan as defined under Article 2. This is the "basic 90 
maximum number" of lots (or units) for the parcel. A minimum of twenty percent (20%) of 91 
the basic maximum number of lots/units must be inclusionary housing units as defined under 92 
R.I.G.L. 1956, §45-53, Low and Moderate Income Housing Act. Where the calculation yields 93 
a fraction of a unit that is .5 or higher, the requirement shall be rounded to the next higher, 94 
whole number. 95 
 96 

(e) Incentives.  97 
 The following cost mitigation measures are provided as a municipal subsidy to contribute to 98 
 offsetting the cost of providing housing units at affordable prices. 99 

 100 
(1) Density Bonus. All Inclusionary Zoning development will, at a minimum, receive density 101 

bonuses in the form of additional market rate housing units over and above the basic 102 
maximum number shown on the yield plan. The applicant shall provide one market rate 103 
unit and one unit beyond the basic maximum number until the percent of units meets or 104 
exceeds 20% of the basic maximum number. The applicant shall not be allowed to add 105 
units beyond the point where this density bonus meets or exceeds this threshold.  106 

 107 
Sample Calculations Based on Basic Maximum Number of Units 108 
Basic Maximum = 8 units 
Add 2 LMI units 
Add 2 market rate units 
 
Total units = 12 
Total Unit Increase = 4 (50% increase) 
LMI % = 25% of Basic Maximum 

Basic Maximum = 17 units 
Add 4 LMI units 
Add 4 market rate units 
 
Total units = 25 
Total Unit Increase = 8 (47% increase) 
LMI % = 24% of Basic Maximum 

 109 
(2) Modification of Dimensional Regulations. To encourage good design and to reduce 110 
construction, land and infrastructure costs, the Planning Board shall have the discretion to modify 111 
the applicable dimensional regulations of Article 5 as it finds necessary to accommodate the 112 
inclusionary housing units and consistent with good planning practice.  113 
 114 
To accommodate housing at a density that exceeds the base requirements within the underlying 115 
zoning district, the Planning Board is hereby authorized to reduce the minimum lot size and all 116 
setbacks by up to twenty-five (25%). The Planning Board is also authorized to allow for multiple 117 
buildings on a single lot. The following considerations will be applied by the Planning Board 118 
when reviewing any proposed reduction in dimensional requirements: 119 

 120 
(a) Whether the dimensional relief results in a design that integrates market rate and LMI 121 

housing into a cohesive neighborhood. 122 
 123 
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(b) Whether allowing the dimensional relief would be suitable to the housing types proposed 124 
by the developer. For example, very small setbacks between dense housing types may not 125 
be appropriate for the neighborhood or conducive to quality of life for residents. 126 

 127 
(c) Whether reduced setbacks from the roadway are compatible with neighborhood 128 

development patterns. 129 
 130 
(d) Whether the dimensional relief facilitates compliance with other laws and regulations 131 

related to wetlands, floodplains, coastal areas, and other sensitive environmental areas. 132 
 133 
(e) Whether residents will have adequate access to private or shared yard space for recreation 134 

and enjoyment. 135 
 136 
(f) Whether access for utilities and public safety is adequate.   137 

 138 
Any adjusted dimensional regulations applicable to the subdivision or land development shall be 139 
shown on the final plan. 140 

 141 
(3) Reduction in parking requirements. Parking requirements may be reduced upon determination 142 
by the Planning Board that such is justified by reduced demand based upon the restricted 143 
occupancy that is being required and other considerations.  144 
 145 
(4) Exemption from Impact Fees. Housing units restricted in sale price or rent per these 146 
requirements shall be exempted from the impact fee requirements of Appendix C, Schedule of 147 
Fees and Charges. 148 

 149 
(f) Integrating inclusionary units. 150 

 151 
To ensure that inclusionary units are well-integrated into the subdivision or land development 152 
project, the Planning Board shall have the authority to specify the type and location of the units 153 
to be constructed, the balance between for-sale and rental units, the size and scale of the units or 154 
lots in relation to the market rate units or lots, establish general design parameters for the 155 
inclusionary units, and determine the construction sequencing for the market rate and 156 
inclusionary units. 157 

  158 
(1) Design Guidelines. Inclusionary units shall be integrated within the development and not 159 
separately segregated. The exterior appearance of the inclusionary units shall be visually 160 
compatible with, and essentially indistinguishable from, the market rate units. Exterior building 161 
materials and finishes shall be substantially the same in type and quality for inclusionary units as 162 
for market rate units. The inclusionary units must have access to all on-site amenities, if 163 
provided. The interior appearance and finishes of the inclusionary units may differ from market 164 
rate units.  165 
 166 
(2) Parity of bedrooms. The number of bedrooms in the inclusionary units shall be of an 167 
equivalent proportion as the number of bedrooms in the market rate units. If only one 168 
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inclusionary unit is required, and the other units in the project have various bedroom numbers, 169 
the number of bedrooms for the inclusionary unit will be an average of the number of bedrooms 170 
located in the market rate units rounded to the nearest whole number. 171 

 172 
(3) Timing of occupancy. The percentage of all the proposed market rate units granted a 173 

certificate of occupancy shall at no time exceed the percentage of proposed inclusionary units 174 
granted certificates of occupancy by more than 25 percent. The certificate of occupancy for 175 
the last market-rate unit shall not be granted until all inclusionary units have been granted 176 
such certificates. 177 

 178 
The schedule for the issuance of certificates of occupancy for the inclusionary units will be based on 179 
the schedule below: 180 
 181 
Market Rate Units (% certificate of 
occupancy) 

Inclusionary Units (% certificate of 
occupancy) 

Up to 30%  None required  
30% to 50%  At least 30%  
51% to 75%  At least 75%  
76% or more 100% 

 182 
Approval of the final plan associated with the subdivision or land development shall include a final 183 
construction schedule that details the number of inclusionary housing units that shall be constructed 184 
in comparison with the construction schedule for market rate units. Certificates of occupancy must be 185 
issued for all inclusionary housing units before a certificate of occupancy will be issued for the final 186 
market-rate unit 187 
 188 
(g)  Off-site options.  189 

 190 
The Town’s first preference is that all inclusionary housing units be built on-site. Before 191 
considering an off-site option, the Planning Board must first find that it would not be feasible 192 
to develop the affordable units on-site, or if the Planning Board finds that an off-site location 193 
would be more beneficial to the needs of the Town and the future residents of the off-site 194 
units. The Town, at the applicant’s expense, may have an independent real estate consultant 195 
determine the feasibility of building inclusionary units on-site. 196 

 197 
The Planning Board may consider whether: 198 
 199 

• Existing physical conditions on the site present unusual challenges to development of increased 200 
housing density (e.g., high water table, presence of wildlife habitat, lot geometry, etc.). 201 

• An alternative approach better meets the housing needs of the community as specifically 202 
identified in the Comprehensive Plan. 203 

• An alternative approach would create higher quality housing or would develop housing in a 204 
location that provides greater access to amenities, jobs, and/or transit.  205 

 206 
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If the Planning Board finds that on-site development of inclusionary units is not feasible or an off-site 207 
location would better serve the Town and its residents, the Planning Board may allow an applicant of 208 
an inclusionary project to comply with the inclusionary unit requirements through one or a combination 209 
of the off-site exactions listed below in order of the Town’s preference: 210 

 211 
(1) Off-site rehabilitation of affordable units in existing buildings. 212 
(2) Off-site new construction of affordable units. 213 
(3)  Donation to the Town of one or more parcels of land, subject to a Planning Board-approved 214 

yield plan   showing the number of buildable lots on the parcel(s).  215 
 216 
New off-site housing units created to satisfy the requirement of this section for inclusionary housing 217 
units shall be considered part of the total required number of inclusionary units and shall comply with 218 
Section design guidelines, affordability, and density bonuses. 219 
 220 
Either off-site development option (rehabilitation or new construction) will be entitled to the incentives 221 
described in Section Incentives 222 
 223 
Certificates of occupancy for the market rate units and the inclusionary units shall follow the certificate 224 
of occupancy schedule outlined in Section timing of occupancy, unless an alternative schedule is 225 
approved by the Planning Board and recorded as part of the final approval in the subdivision or land 226 
development process.  In no instance shall a certificate of occupancy be issued for the final market rate 227 
unit(s) prior to the issuance of a certificate of occupancy for the final inclusionary unit(s).  228 
 229 
(h) Off-site rehabilitation of affordable units in existing buildings. Off-site rehabilitation shall be 230 

subject to the following conditions: 231 
 232 

(1) The housing unit(s) to be rehabilitated shall have no violations of building codes.  233 
 234 

(2) No existing tenants shall be displaced due to the acquisition of the unit to satisfy the 235 
inclusionary requirements.  236 

 237 
(3) The units are generally comparable to market rate units in the proposed development and 238 

compatible and complementary to the homes in the surrounding neighborhood.  239 
 240 

(4) The applicant must have site control of the off-site units prior to the issuance of any building 241 
permits for market rate units in the triggering development. 242 

 243 
(5) Rehabilitated off-site units are in full compliance with all applicable construction and 244 

occupancy codes, and shall be sufficiently maintained or rehabilitated so that all major systems 245 
meet standards comparable to new construction. 246 

 247 
(6) Donation of existing units without any rehabilitation does not meet the definition of "low and 248 

moderate income housing" as defined in R.I. G.L. § 45-53-3, and therefore is not acceptable 249 
under this ordinance. 250 

 251 



 

 7 

(i)   Off-site new construction of affordable units. New construction of off-site units shall be 252 
subject to the following conditions: 253 

 254 
(1) The applicant must have site control prior to the issuance of any building permits for market 255 

rate units in the triggering development. The applicant must include supporting documentation 256 
of site control during the permitting process for the subdivision or land development.  257 

 258 
(2)  The applicant must provide evidence satisfactory to the Planning Board that the land is 259 
developable under existing zoning for the required number of inclusionary zoning units.  260 
 261 
(3) New off-site units shall be compatible in architectural style, design, scale, massing and 262 
materials as existing residential units in the surrounding neighborhood. 263 

 264 
(j) Land Dedication. 265 

Applicants may propose donations of land in fee simple, on or off-site, that the Town, in its sole 266 
discretion, determines are suitable for the construction of affordable housing units. In addition to 267 
the criteria provided in Section off-site options above, the Planning Board shall consider the 268 
following:  269 
 270 

(1) Whether the value of donated land is equal to or greater than the fee in-lieu value 271 
established in Section fee in lieu. The Planning Board may require, prior to accepting 272 
land as satisfaction of the requirements of this provision, that the applicant submit 273 
appraisals of the land in question, as well as other data relevant to the determination of 274 
equivalent value.  275 
 276 

(2) Whether there are environmental constraints, legal encumbrances or conditions that 277 
would otherwise limit the development potential of the site.  278 

 279 
(k) Assurance of affordability.  280 
 281 

(1) Basic requirement. All inclusionary units required under this section shall be eligible for the 282 
Town of Cumberland’s official inventory of affordable housing as maintained by Rhode Island 283 
Housing. The required minimum term of affordability shall be not less than 99 years, and shall 284 
be renewable for the same term upon resale of the unit prior to expiration of the term.  285 

 286 
(2) Determination of Rental Rates. Rents charged for inclusionary rental units must be affordable 287 

to households earning eighty percent (80%) or less of the Area Median Income (AMI) for 288 
Cumberland as determined by the U.S. Department of Housing and Urban Development. 289 

 290 
(3) Determination of Sales Prices. Sales prices charged for inclusionary units must be affordable 291 

to households earning eighty percent (80%) or less of the Area Median Income (AMI) as 292 
determined by the U.S. Department of Housing and Urban Development. 293 

 294 
(4) Eligible occupants. Ownership units shall be occupied by their purchasers as their primary 295 

residence and not rented except during temporary absences totaling not more than eight 296 
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weeks in any 12-month period. Rental units may be sub-leased only to a household meeting 297 
the applicable income restrictions on affordability.  298 

 299 
(5)Qualification and monitoring. The developer or owner shall contract with a monitoring agency 300 

approved by the Rhode Island Housing for the following purposes:  301 
 302 

(a) To determine pricing for initial sale, rent, resale, lease, transfer or sublease of the 303 
inclusionary dwelling units.  304 

 305 
(b)  To qualify purchasers or renters for initial occupancy based on household size and 306 

income.  307 
 308 
(c) To assist in the development of a marketing and resident selection plan that meets state and 309 

federal fair housing requirements, to be approved by the Planning Board.  310 
 311 
Rhode Island Housing and the Town of Cumberland shall be a party to any such monitoring agreement. 312 
 313 
(6) Long-term affordability. Long-term affordability shall be assured through a land lease and/or 314 
deed restriction recorded in the Town land evidence records before the sale or lease of the inclusionary 315 
unit. The lease or deed restriction shall include information regarding:  316 

 317 
(a) The basis for calculation of the maximum allowable sales or rental price for the housing 318 

unit both initially and for future buyers or renters.  319 
 320 
(b) Restrictions concerning who may occupy the unit, and for what period.  321 
 322 
(c) A marketing plan that meets local preferences and state and federal fair housing 323 

requirements.  324 
 325 
(d) Provisions for monitoring and assurance of compliance over time.  326 
 327 
(e) Provisions under which the Town, a non-profit organization designated by the Town, or 328 

Rhode Island Housing, may exercise a right of first refusal to purchase an inclusionary 329 
unit being offered for sale.  330 

 331 
(l) Fee in Lieu. 332 
 333 

(1) Eligibility. The inclusionary unit requirements may be met, in part or in whole, through 334 
payment of a fee in lieu of providing one or more inclusionary units only if the Planning Board 335 
finds that construction or rehabilitation of the inclusionary units, either on-site or off-site, is 336 
not feasible. The fee in lieu option is intended to be a last resort where the applicant is not able 337 
to provide the required inclusionary unit(s) either on-site or off-site.  338 
 339 
If the Planning Board approves payment of a fee in lieu for all required inclusionary units, the 340 
applicant will not receive the incentives described in Section Incentives. 341 
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 342 
(2) Fee determination. The fee in lieu of providing inclusionary units shall be equal to the number 343 

of inclusionary units required but not provided multiplied by the fee per unit as set forth below. 344 
 345 

(3) Fee per unit. The fee in lieu for the construction or provision of affordable units is fifty percent 346 
(50%) of the average cost of developing a single unit of affordable housing as determined by 347 
Rhode Island Housing. As of 2018, the per unit cost was $265,411; therefore, the fee in lieu 348 
would be $132,706.  349 

 350 
(4) Fractional units. The applicant shall have the option of paying a fee in lieu of a fractional 351 

inclusionary unit.  This fractional fee in lieu of payment is calculated by multiplying the fee 352 
in lieu for one unit by the fraction resulting from applying the twenty percent (20%) 353 
inclusionary requirement. This option is available when the calculation results in a fraction of 354 
less than 0.5. Fractions of 0.5 or greater shall be rounded up to the next highest whole 355 
number for the purpose of calculating the fee in lieu payment. (Example: an applicant 356 
proposing a six-lot subdivision would be required to provide two inclusionary units, based on 357 
rounding up the 1.2 number derived from multiplying six house lots by twenty (20) percent. 358 
Assuming a $132,706 fee in lieu fee per unit, an applicant would have the option of building 359 
one unit while also providing a payment of $26,541 for the second unit ($132,706 multiplied 360 
by 0.2).  361 

 362 
(5) Schedule of payment. Th fee in lieu shall be paid by the applicant prior to the issuance of 363 

building permits for the subdivision or land development or in a manner directed by the 364 
Planning Board. For projects developed in phases, a portion of the fee in lieu may be deferred, 365 
at the Planning Board’s discretion, until after the initial phase is complete, but before building 366 
permits are issued for a subsequent phase. 367 

 368 
(6) Fee recipient. All fees in lieu shall be paid by the applicant into the Cumberland Affordable 369 

Housing Trust Fund. Such funds shall only be expended on the construction or rehabilitation 370 
of affordable housing units in Cumberland. 371 

 372 
 373 
 374 


